
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



284 YALE LAW JOURNAL 

ney not only effects him but the court together with all its officers, 
as well as the opposing counsel, and we feel that the judgment 
of contempt in this case was deserved and fitting and that it 
should have its effect on court procedure. 



SUPPORT OF CHILDREN IN ABSENCE OF PROVISION THEREFOR 
IN DECREE AWARDING CUSTODY TO DIVORCED WIFE. 

The question as to the liability of the father for the support 
of the children in the absence of a provision therefor in the decree 
which awards their custody to the divorced wife, has given rise 
to one of the sharpest conflicts of authority known to the realm 
of law. The opposing decisions being almost equal in number and 
dignity, the opinions being based upon arguments equally strong 
and convincing, it would, indeed, be presumptious to say that one 
or the other constitutes the weight of authority. The most that 
can be said is that the oldest doctrine holds that the husband is 
not liable in such cases and that the trend of the decisions is 
towards the later doctrine which holds to the contrary. The 
former view still obtains in the following states: Connecticut, 
Illinois, Indiana, Kansas, Kentucky, Maine, Massachusetts, New 
York, and Rhode Island; the latter in Arkansas, California, 
Georgia, Michigan, Missouri, Nebraska, New Hampshire, Ohio, 
Vermont, Washington, Wisconsin and by the recent decision, in 
Maryland. 

In the recent case of Alyey v. Hartwig, 67 Atl. (Md.) 132, the 
plaintiff had obtained a divorce from her husband, in which pro- 
ceeding the custody of two infant children had been awarded to her 
but no provision made for their maintenance. She, having sup- 
ported the children since the decree, brings this action against her 
husband to recover the expense therefor. It was held that she 
could recover. The court reaches this conclusion from the fact that 
the father is primarily liable for the support of his infant children 
and cannot relieve himself of this obligation by his own wrong. 

The two views differ : first, in their conceptions of the common 
law in regard as to whose duty it is to support the minor children ; 
second, as to who is entitled to the services of the infant children 
after divorce ; third, as to the effect of father's wrong upon his 
rights in the premises; and fourth, as to the conclusiveness of the 
decree upon subsequent proceedings. 

The first and oldest view is based upon the following facts. 
The obligation to support, protect and educate the children is a 
nataral obligation and at common law was the duty of both parents 
and rested equally upon them. It is made a statutory duty in 
those states enacting that "The father and mother, grandfather 
and grandmother, of poor, impotent persons, shall maintain them 
if of sufficient ability, as the quarter sessions shall direct." While 
the relation of husband and wife continues, the husband is the 
head of the family and it is his duty to support and educate the 
children, so far as third persons are concerned. But as between 
the husband and wife and the children, the duty is equally that of 
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the mother and father. As head of the family, he is bound to 
support and educate his children and is entitled to their care, 
control, services and society. The right and the duty are reciprocal. 

The effect of the divorce is to render the husband and wife 
single persons. They are strangers. The husband is no longer 
head of the family, for the family relation has been dissolved. He 
is head of whatever part of the family remains with him, and she 
of whatever remains with her. If the children are awarded to her 
by the decree, she obtains the right to their control, services and 
society. So it is but just that she assume the obligation of their 
support and education. If the husband must support them, he 
should be permitted to have them in his own home so as to be 
better able to judge of their needs and support them in his own 
way Besides he should be given the aid of their society and 
services. 

In proceeding for divorce, all matters pertaining to the family 
relation are before the court for its disposal. All rights and 
duties are settled and determined by the court having before it 
all the circumstances and the respective situations of the parties. 
The court is not bound to make an allowance to the wife for the 
support of the children, the custody of whom has been awarded 
to her. The decree is rendered, having in mind all the rights 
and duties of the parties. By accepting the provisions of the decree 
she is presumed to have accepted, and the court is presumed to 
have given her all she was entitled to. That this is true is evi- 
denced by the well-known fact that courts generally lean toward 
mothers as far as possible in cases of this kind. This is as right 
as it is natural. Failure to ask for an allowance is equivalent to 
an admission by the wife that an allowance was not necessary or 
required by the circumstances of the case. Failing to obtain the 
allowance, she is bound by the decree and is estopped from ask- 
ing more in an independent action. It would indeed be severe 
and harsh to expose the husband to actions by every one who 
expended sums for the support of children over whom he exer- 
cised no control. And the courts do not permit it. 

The principle underlying this theory is said, by Mr. Bishop, to 
be that the right to the services of the children and the obligations 
to support them go together. The right and the duty are 
reciprocal. 

For discussion of this view see Harris v. Harris, 5 Kan. 46 ; 
Hall v. Green, 87 Me. 122; Burrittv. Burritt, 29 Barb. 124: Brown 
v. Smith, 19 R. I. 319; Fossv. Hartwell, 168 Mass. 66. 

The later view considers the same facts but takes a different 
attitude in the matter. The weakness of infant children, their 
inability to secure for themselves food and clothing, shelter and 
protection, arouses in every parent an affection for them which 
of itself prompts the parent to do for them that which in their 
helplessness they cannot do. The. parents are of all persons the 
most fit and proper to perform the trust reposed in them not only 
by nature and custom but also by law. And although the per- 
formance of this duty is imposed by law, its instrumentality is 
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seldom invoked to enforce it. However, should dissensions arise 
between the parents, the children not being parties thereto, will 
not be deprived of their rights. It is not the policy of the law to 
permit parents to evade their duties toward their children by the 
wrongful neglect, failure or refusal to perform them. The pri- 
mary liability for the support of the children rests on the father. 
This is true at common law for the husband acquired his wife's 
liabilities along with her property. By statutes, allowing the 
wife a separate estate, the husband is generally declared to be 
liable for the support of his infant children. The father is pri- 
marily liable, the mother secondarily. 

When the father shows by his own voluntary misconduct that 
he is unfit to exercise parental control and the custody of the 
children is awarded to the mother, he is not thereby released from 
his pre-existing duty to support them unless the court so decrees. 
The divorce from his wife is not a divorce from his children. His 
liability for the support and education of his infant children 
remains the same after divorce as it was before. Moreover, by 
failing to carry out the trust imposed on him, he forfeits the right 
to the services of his children. Nor can he complain, since he 
alone is responsible. The law will "not enable the father to con- 
vert his own wrong into a shield against parental liability." It 
is not the policy of the law to release the unworthy parent of a 
burden and impose it as an additional one upon the worthy 
parent. 

By divorce, the husband and wife become, to all intents and 
purposes, absolute strangers. They are then single persons and 
none of the marital duties and obligations to each other survive 
the decree. If a third person supports the infant children, he can 
recover on the contract implied by law that the father will pay for 
that for which he is primarily liable. And if a stranger can 
recover in such cases, so may the wife who has become a stranger 
by the divorce decree. Moreover, guardians, or other persons 
having similar powers, are not personally liable for the expense of 
maintaining their wards, whatever relationship they may be to 
each other. 

The fundamental principle upon which this argument is based, 
as expressed by Bishop, is: "that no one can cast off an obliga- 
tion by refusing to keep it, or any duty by an evil doing." 

For discussion of this view see Rankin v. Rankin, 83 Mo. App. 
335; Pretzinger v. Pretzinger, 45 O. St. 452; Stanton v. Willson, 3 
Day, (Conn.) 37; Zilley v. Dunwiddie, 74 N. W. (Wis.) 126; Conn. 
v. Conn., 57 Ind. 323. 

CORPORATIONS — RIGHT TO CORPORATE NAME 

The value of no kind of property has in recent years increased 
more rapidly than the value of corporate names. A corporation 
for a number of years turns out a standard product or perhaps 
spends enormous sums familiarizing consumers with illustrations 
having its trade mark for a background and with verses of which 
its name constitutes the refrain. Not infrequently the result is 



